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DETAILED ACTION 

Continued Examination Under 37 CFR 1.114 

A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1 .1 7(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1 .17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on 
6/5/2009 has been entered. 

Claim Rejections - 35 USC §103 

The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 1, 9, 11-15, 17, 18, 22-24, 27-29, 31, and 32 are rejected under 35 U.S.C. 
103(a) as being unpatentable over US 4,380,600 to Hosda in view of US 6,964,774 to 
Dieing. 

Hosda's teachings have been discussed previously. 

What is lacking is a quarternary nitrogen monomer of instant claim 1 . Hosda 
teaches quaternary amine monomers that are alkylene amine esters of (meth)acrylate. 

Dieing teaches cosmetic copolymers that are made from monomers 
copolymerized with PEG. As preferred monomers, Dieing teaches that, for example, 
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vinylamidazole or alkylene amine esters of (meth)acrylate may be used. Col. 8. Amine 
monomers are quaternized, for example, by reaction with methyl chloride. Col. 9. 

It would have been prima facie obvious to a person of ordinary skill in the art at 
the time of the invention to include methyl vinylimidazolium chloride in place of the 
alkylene amine esters of (meth)acrylate of Hosda. When two materials are taught to be 
equivalents, or useful in the art for the same purpose, then substituting one for the other 
is obvious. Here, the two monomers are both taught to be useful in the same types of 
cosmetic polymers. 

Claim 30 is rejected under 35 U.S.C. 103(a) as being unpatentable over Hosda in 
view of Dieing, as applied to claims 1,9,11-15,17,18, 22-24, 27-29, 31 , and 32, 
above, and in further view of US 5,223,247 to Koplow. 

What is lacking from Hosda and Dieing is a teaching of propellant. Koplow 
teaches that hair compositions may be formulated as sprays with 20-50% propellant 
(overlapping with instant claim's amount). 

It would have been prima facie obvious to a person of ordinary skill in the art at 
the time of the invention to use propellant in the amount taught by Koplow, because the 
art teaches that this is standard in the formulation of hair sprays. 

Response to Arguments 

Applicants' arguments were fully considered, and were partially persuasive. 
Applicants' argument that Hosda does not teach the quaternized amines currently 
required by claim 1 was persuasive as to the rejections in the final office action, but is 
moot in view of the new grounds of rejections discussed above. Applicants' argument 
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regarding the amount of water in Hosda are unpersuasive for several reasons. First, 
Applicants' analysis of the amount of water in Hosda is incorrect; the analysis in the final 
rejection mailed 1/6/2009 is correct. Applicants' analysis excludes the amounts of 
materials other than monomers and water in the reaction mixture. Applicants' analysis 
does not take into account that Hosda prefers the inclusion of organic solvents and 
inorganic materials in addition to water and monomers. These other materials cannot 
be ignored in determining the weight percentage of any component in the reaction 
mixture, because when included (and Hosda prefers their inclusion) they make up a 
non-negligible amount of the reaction mixture's weight. Second, there is no evidence 
that inclusion of more than 20% water in the reaction mixture materially changes the 
properties of the polymer. Applicants' supposed evidence of this comes from the 
specification on page 29, lines 8-16 and page 7, lines 26-42. The section of page 7 
indicates that "polymers according to the invention are markedly superior with regard to 
their property to mixtures in which the polymerization is realized in the presences of 
relatively large amounts of water " (emphasis added). This section of the specification 
teaches that the polymers have better properties when large amounts of water are used 
in the polymerization, whereas Applicants' now allege that smaller amounts of water 
yield superior properties. This appears to contradict the cited portion of page 29, which 
indicates that "the content of water in the reaction mixture is less than 20% by weight ... 
[with preference] to working under essentially anhydrous conditions and carrying out a 
bulk polymerization." Regardless of what the apparently self-contradictory specification 
may be trying to convey, it does not give any reason why polymers with prepared with 
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more than 20% water in the reaction mixture are unacceptable; indeed, the section on 
page 7 would suggest that polymers prepared in mixtures with large amounts of water 
have acceptable, if not superior, properties. Applicants' also point to the table on page 
46 of the specification as evidence of superior properties. In response to the concern 
expressed in the previous office Action, Applicants' now aver that the solids content in 
this table refers to the solids content in the polymerization mixture, not the solids 
content of the polymer in the shampoo. Applicant's allegation appears to be at odds 
with the specification. Fore example, the specification on pages 39-40 indicates that 
example 1 is prepared with 7% water (93% solids). But in the table on page 46, 
Example 1 is said to have 60.2% solids (39.8% water). It is not clear at all what the 
percent solids in the table refers to, and so it is impossible to analyze the data in this 
table. 

For the sake of argument, if we assume that the solids content in the table does 
refer to the solids content of the polymerization mixture (as Applicants' reply alleges), it 
is readily apparent that the content of solids in the polymerization ranges from 60.8 
(comparison 2b) to 10.8 (comparison 2a). This means that the water content ranges 
from 39.2 (Comparison 2b: 100-60.8=39.2) to 89.2 (comparison 2a: 100-10.8=89.2). 
None of these examples, then, give any information about a polymer prepared with less 
than 20% water in the reaction mixture. 

Finally, even if the data in the table made any sense, and even if it does indicate 
that the polymer of example 1 has some advantage over the polymers of the 
comparative examples, this would still be insufficient to overcome the prime facie 
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showing of obviousness. The table has data for only one polymer, with one chemical 
composition. The claims are drawn to polymers with a variety of chemical structures 
and compositions. There is no reason to believe that this single polymer of the example 
is representative of the myriad of polymers of the claims. An evidentiary showing can 
only overcome obviousness to the extent that the showing is commensurate in scope 
with the claims. The showing here is not commensurate in scope with the claims. 
Conclusion 

No claims are allowed. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to ERIC E. SILVERMAN whose telephone number is 
(571 )272-5549. The examiner can normally be reached on Monday to Thursday 7:00 
am to 5:00 pm and Friday 7:00 am to noon. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Michael Hartley can be reached on 571 272 0616. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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Primary Examiner, Art Unit 1618 



